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This case comes to ns on an appeal
on points of law from the Police Court
of Honolulu The defendant was
charged with the offense of having
opmtt wJiwftdif in his potteetton He
pleaded not guilty and the evidence
on the part of the prosecution was
taken and the Crown rested The de¬

fendant then by his attorney 3Ir J
T Dare moved that the defendant be
discharged on the grounds

First The Crown has not proven
its charge of unlawful possession of
opium

Second That the possession of opi-

um
¬

under the law of 1SS6 is not a
crime

Third That the Act of 18S6 enti ¬

tled An Act to regulate the importa-
tion

¬

and sale of opium in this King ¬

dom is unconstitutional and there
fore void and of no effect

The Police Justice overruled the
motion and the defendant offering
no testmionyin defense the Police
Justice found him guilty and sen¬

tenced him to pay a fine of one thou ¬

sand dollars and to be imprisoned at
hard labor for the term of two years

Whereupon the defendant gave no-

tice
¬

of and thereafter perfected an
appeal to the Supreme Court in banco
upon the above points of law made on
Ms motion to be discharged

This being an appeal solely upon
points of law the Court has not only
to determine whether the appellant is
liable to any punishment under the
statute of last session but whether
there is any other law in force which
subjects the appellant to punishment
because if we should so find we must
remit the case to the Police llagis
trate in order that a legal sentence
may be passed

We must therefore ascertain how
far the said statute conflicts with the
law as it stood when such statute came
into operation

For this purpose it will not be nee
essarv to go back further than the
law of 1874

The title of this Act as amended by
the Legislature of 1S76 is An Act to

restrict the importation and saTe of opium or
preparations thereof

This Act was amended in several
particulars immaterial to be consid ¬

ered in this case except an Act being
Chapter XXV of the laws of 1SS0
which will hererfter be more particu-
larly

¬

referred to
The Act of 1874 is as follows
Section 1 The importation of opium

or any preparation thereof into this
Kingdom except as authorized by Sec-

tion
¬

2 of this Act is hereby strictly
prohibited and whosoever shall im-

port
¬

sell give or furnish opium or
any preparation thereof to any person
in this Kingdom except as provided in
satd t tctton 2 shall be liable to a pen
alty of not less than one hundred dol ¬

lars and to be imprisoned at hard
labor for any term not exceeding two
years one half of which pecuniary
penalty shall be paid to the party giv
injr the information which shall lead
to the conviction of the offender

Sections The Board of Health may
from time to time import such quan
tides of opium or preparations thereof
as the said Board shall deem neces-
sary

¬

for medical purposes in this
Kingdom and shall furnish it at cost
to any physician or surgeon hating a
diplorifiorcertipcatefrom some medical col¬

lege or vnitersiig and who has a license
to practice medicine in this Kingdom
also to the person in charge of the
medicines at the Leper Settlement at
Molokai to be used exclusively for
medical purposes And the said Board
may also furnish it to the captain or
surgeon of any vessel bound to a for-

eign
¬

port for use on board said vessel
Section 3 Any person who shall

have in his possession opium or any
preparation thereof which he shall not
have received from the Board of
Health or from a duly licensed phy ¬

sician or surgeon as prescribed in Sec
tion 2 of this Act shall forfeit such
opium or preparation thereof to the
Hawaiian Government and the same
shall be seized and delivered to the
Board of Health and such person
shall be imprisoned for a term of not
more than one year with or without
hard labor in the discretion of the
Court

By Chapter XYm of the session
laws of 1SS0 the punishment was in
creased to a penalty of not less than

50 nor more than 250 and impris
onment not exceeding one year

Section L Any physician orsurgeon
who shall sell prescribe or furnish
opium or any preparation thereof to
any person in the habit of smoking or other-
wise

¬

using the same or to any other per
son except as a remedy in case of sick
ness shall forfeit to the Hawaiian
Government all opium orpreparations
thereof which may be in his possess ¬

ion and it shall be seized and de
livered to the Board of Health and
he shall be fined in the sum of not
less than twenty five nor more than
one hundred dollars and if he shall
violate this Act more than once he
shall not again be furnished with
opium by the Board of Health

Section 5 Nothing in this Act shall
be construed to exempt any person or
vessel from the pains and penalties
prescribed by the laws of the King ¬

dom against smuggling

At the session
held in 1SS0
cassed

of the Legislature
the following law was

An Act to authorize the Minister
of the Interior to grant licenses for
the sale of poisonous drugs

Section L The Minister of the In
terior may grant a license to any duly i

any wy jiersn who may be
recommended by the Board of Health

iorty uoiiars ana in any ouier district
the sum of twenty dollars

Section 2 No such license shall
authorize tho licensee to import sell
or furnish opium or any preparation
thereof except on the prescription of
a dulv qualified physician

Section 3 The Board of Health by
its president may authorize any duly
qualified physician or surgeon or any
licensees under this Act to enter odi
uni and preparations thereof at tlie
Custom House on ihe payment of tho
duties thereon anything in the Act
approved on the Sth of August 1874
entitled An Act to restrict the im-
portation

¬

and sale of opium and pre-
parations

¬

thereof to the contrary
notwithstanding

Section 6 Any person who shall
import sell or furnish any poisonous
drug without license or contrary to
the provisions of this Act shall be
fined not less than fifty nor more than
five hundred dollars or to be impris-
oned

¬

at hard labor not exceeding six
months in the discretion of the Court
Nothing in this Act contained shall
be construed to prevent the Govern
ment or the Board of Health from im ¬

porting any drugs or medicines

Section 6 The provisions of Chap
ter LXXXVUI of the Penal Code
shall apply to all persons
licenses under this Act

holding

Chapter LXXXYIII of the Penal
Code referred to in the last mentioned
Act regulates the sale of deadly poi-
sons

¬

and prescribes the manner in
which records shall be kept by per ¬

sons selling the same and Section 4
enacts that

Every licensed physician druggist
or apothecary who shall compound
sell or deliver any prescription con-
taining

¬

any poisonous drug or sub-
stance deleterious to human life to he
used as medicine shall enter upon his
books said prescription written out in
full with the date thereof with his
own name appended thereto or the
name of the pfiysician who prescribed
the same and the person to whom the
same was delivered and no such pre-
scription

¬

shall be compounded sold
or delivered unless the name of the
person compounding selling or deliv ¬

ering the same or the name of the
physician prescribing the same be ap-
pended

¬

to the prescription in full and
every such prescription shall be pre
served and said books and prescrip ¬

tions shall be subject at all times to
the Minister of the Interior or his
agent

5 Any person violating the provi-
sions

¬

of this c7tapler shall forfeit a sum
not exceeding one thousand dollars
for each offense

In the session of 1SS0 another Act
was passed relating to Chinese physi ¬

cians who were thereby allowed to re-
ceive

¬

licenses to practice medicine
subject to the same laws and restric-

tions
¬

as other licensed physicians
It would seem that the effect of the

law Chapter XXV of 1SS0 was to re
move some of the restrictions of the
law of 1S74 and allowed licenses to be
issued to persons outside the physi ¬

cians mentioned in that law to sell
poisonous drugs and sell and furnish
opium or its preparations to persons
having prescriptions from any duly
qualified physician

And it would also seem that all per-
sons

¬

dealing in poisonous drugs of
which there can be no doubt opium is
one were compelled to keep records
of sales etc

And that no physician or surgeon
could sell or prescribe or furnish
opium or preparations to any person

in the Jtabit of smoking or otherwise using
ttfsatne

And also that in consideration of
the license fee the persons licensed
could send for opium themselves and
the Board of Health were relieved
irom the necessity of importing it

We now come to the law of 1SS6
entitled An Act to regulate the im¬

portation and sale of opium in this
Kingdom

This Act repeals all laws and parts
of laws inconsistent with it

Its provisions are as follows
Section 1 The Minister of the In-

terior
¬

is hereby authorized with the
consent of His Majesty the King in
Cabinet Council to nTant to someone
applying therefor a license to import
and sell opium or any preparation of
opium in this Kingdom upon the said
Minister of the Interior receiving for
such license the sum of thirty thou-
sand

¬

dollars for each year
bection 2 Before the license pro ¬

vided for in this Act is issued the per-
son

¬

or persons who have obtained the
same shall make and execute and de¬

liver to the Minister of the Interior a
good and sufficient bond in the sum
of ten thousand dollars with not less
than one good surety to be approved
by the said Minister conditioned that
the party or parties whohave obtained
the license will not sell give or for
nish any opium or preparation of
opium to any native Hawaiian or
Japanese or to any other person who
has not received a certificate from
some physician stating that opium is
the proper remedy for the disease
from which the bearer is suffering
and that the rules andregulations
contained in the license will not be
violated

Section 3 The person receiving
such license shall keep in a book of
record to be furnished by the Minis
ier of the Interior a record of the
names of all persons to whom such
licensee has sold any opium with the
date of such sale and the quantity
sold and the name of the physician
issuing the certificate on which sale is
made and the date of such certificate
Such record book shall be kept in the
English and Hawaiian languages and
shall be open to inspection at any
time to any member of the police
force and the Minister or the interior
TTip TiprsnTi TinTdinc f ho liopnco sTinfl
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purchase and the quantity of opium
sold

Section 4 Every person not having
a license who shall have possession of
any opium contrary to the provisions
of Sec 3 of this Act or who shall sell
or furnish any opium or preparation
of opium to any person or persons
contrary to law shall upon conviction
thereof be fined in a sum not less
than one thousand dollars nor more
than five thousand dollars and be
imprisoned at hard labor for anj term
not more than ten years nor less than
two years

Section 5 The person who has
obtained a license under this Act is
hereby authorized to import opium or

reparation of opium through theSlustom House paying a duty upon
the same of fifteen per cent ad valorem
and there shall be charged on each
container of opium at the rate of one
dollar for each half pound of opium
imported for a stamp to be put on
each tin of opium imported All
opium seized which has been brought
into this Kingdom without paying
duty and all opium which has not
been stamped shall be forfeited to
the Government and shall be stamped
with the Government stamp The
Government may dispose of such
opium to the party who has received
the license upon his paying tho duty
upon the same of fifteen per cent ad
valorem and one dollar per tin for the
stamp

Section 6 Tho person who has
obtained a license who shall violate
any of tho provisions of this Act shall
have his license cancelled and the
penalty of the bond provided for in
this Act enforced and be imprisoned
at hard labor for a term not more than
ten years nor less than two years and
pay a fine of not more than five thou-
sand

¬

dollars nor less than one thou ¬

sand dollars
Section 7 In addition to the li

cense prescribed by Sec 2 of this Act
it shall be incumbent upon any person
or persons desiring to purchase or
use opium or any preparation thereof
that they obtain a license from the
Marshal or his deputy as hereinafter
provided authorizing the intending
purchaser to use opium or any prepa-
ration

¬

thereof
Section S The Minister of the In

terior shall have authority to make
rules and regulations for the proper
regulation of the sale of opium or its
preparations under this Act and such
rules and regulations after beinj
duly published shall have the force
and effect of law and upon any viola
tion thereof the party or parties so
violating the same shall be subject to
the penalties provided in Section G of
this Act for four years which shall be
the length of time for which such
license shall be granted and it shall
be so stated in the license

Section 9 Jurisdiction is hereby
conferred upon Police and District
Magistrates to hear and determine all
cases which may arise under this Act

Section 10 One half of the money
panalties provided for by this Act
shall be paid to the party who gave
the information which led to the con-
viction

¬

of the offender fined
Section 11 All laws and parts of

laws in conflict with the provisions of
this Act shall be and the same are
hereby repealed provided however
that should no license be issued under
the provisions of this Act that then
and in such case this Act shall not be
deemed to nor shall it repeal Chapter
56 of the laws of 1S74 as amended By
Chapter 63 of the laws of 1S76 and
Chapter IS of the laws of 1SS0

It would seem that the effect of this
Act is to remove many of the restric-
tions

¬

relating to the importation and
sale of opium and its preparations ex¬

isting at the time the law was enacted
One other person in addition to

those persons authorized under the
then existing law was authorized on
obtaining a license to import and sell
opium and its preparations for the
term of four years upon paying the
license fee mentioned in the Act

And although it may be urged that
where an act of parliament gives

authority to one person expressly
all others are excluded the principle
is carried out by holding that the au-
thority

¬

to import and sell opium etc
under this Act is exclusive to the one

I licensee and this construction will
not be m conflict with the preceding
laws on the subject and in fact this
statute merely enables one other per
son to deal in this poisonous drug

And this view is further confirmed
by Section 2 which provides for a
bond conditioned that the licensee
will not sell etc to any person
who has not received a certificate
which may mean prescription from

some physician stating that opium
is the proper remedy for the disease
from which the bearer is suffering

There being no express enactment
avoiding Section 4 of the Act of 1874
there is nothing in this Act in conflict
with that section and it therefore fol
lows that physicians and persons
licensed under tne law of lcbO are
controlled by that section and may
not prescribe to persons in the habit
of smoking or using opium etc

As further illustrating this view we
will consider Section 3 and compare
it with Chapter LXXXVUI of the
Penal Code

This section provides that the li-

censee
¬

shall keep a record of sales
eta in which he is to enter the names
of all persons to whom he has sold
opium the date and quantity the
name of the physician issuing the cer-
tificate

¬

prescription and its date
and the licensee is to give the pur
chasei a receipt etc

This record is to be kept by the li
censee under this Act instead of the
one prescribed in the said chapter the
provisions of which are in this respect
only in conflict with this law

Section 4 prescribes a punishment
of a fine of not less than one thousand

than five thousand dollars
ihe term of tone year in the district of j a receipt stating the date of such j and imprisonment at hard labor for

it

General SUtocrtistmcuts

Pioneer Line

FROM LIVERPOOL

Theo H Davies Co

Have jnst recclTCd by the Iron Ships Jnpltcr
Chllcna and other Vessels direct

from London

The Following Goods

VELVET PILE

CENTRE RUGS AND MATS

New Styles and Designs Various Sixes

Blue Striped Sugar Bags 20x36

Twilled and Striped Coal Bags 26x34
Fine Quality Eico Bags 20x35

Hessian Filter Press Bags 22x36
Hessian and Bnrlap in Rolls

WHITES PORTLAND CEMENT

Johnsons Portland Cement
Square and Arch Fire Brick
Liverpool Rough Salt

Liverpool Rock Salt
English Belting 3 to 12iniride

Helvetea Belting 3in wide

CORRUGATED IRON ROOFING

YELLOW SHEATHING METAL AND

NAILS

STEEL JRAILS
141b with Bolts Fish Plates and

Spikes

Iron Bedsteads
Tea Kettles and Sauce Pans

Sheet Lead 1 3 4 and 61b
Tin Plates 20xl4in

Sheet Zinc Soz and 9oz

Hubbucks Genuine White Lead

ubbucks Pale Boiled Linseed Oil
Raw Linseed Oil and Turpentine

Fence Wire No 4 5 and 6
Staples for the same

SADDLES LADLES AND GENTS

Bridles Spurs Etc Rubber Coats and
Leggings Bed and Horse Blankets

AMERICAN ENGLISH AND HA ¬

WAIIAN FLAGS

A FULL LINE OF

ENGLISH GROCERIES

ENGLISH COTTONS

DEESS GOODS

LACE RIBBON c

Agents For

Oats

Bran

Gossage s

BLUE mQTTLED AND PALE SOAPS

5 PLANTATION SUPPLIES
every opportunity from California

Hay
Barley

Wheat

Potatoes

Onions
Bread
Salmon
Pork
Codfish
Cheese Etc

by

Canned Goods of all Description

Horace Davis Cos Golden Gate
El Dorado Merchant and
Pacific Flours

Salinas Mills Drifted Snow Flonr
Stockton Mills Crown Flour

A Fnll Line of

California Groceries
AMERICAN DENIMS COTTON TICK¬

ING PEINTS AND DRY GOODS

Of Every Description

PLANTATION BOOTS AND SHOES

HABDWABE

CBOOKEBY

GLASSWABE

A Special Assortment of ELOOB
OIL CLOTHS In Yariors Widths acd
Designs II5i 3m

cncral ttrocriiscments Scncrnl

SAN JOSE GAL USA
The LAGER BEER of the ABOVE BREWERY was Awarded FIRST PRIZE

at the Expositions of 1885 and 1886

W C PEACOCK CO

23 Nraanu St Honolulu- - U 1--

SOLE AGENTS IN THE HAWAIIAN ISLANDS FOR

J J Jttelchers Elephant Gin

J J Pellissons - Old Brandies
Coates Cos PlymonthGin

HyW Smith CoThistledew Whiskey

The Fredericksburg Brewing Co

OF SAN JOSE GAL

THE JOS SCHLITZ BREWING COMPANY

OP mLWATJIvEE

Brs B Dreyfus os California Wines

lVe offer For Sale at the Lowest Market Rates a Full Stock
ot the most FavoriteBraiuls of

ALES WINES SPIRITS LIQUEURS Etc
Telephone No 46 3m

PACIFIC HARDWARE CO Limited
Successors Dillingham Nott

FORT STREET

Large Invoices of New Goods Just at Hand
Comprising Staple Iiine3

Hardware Agricultural Implements Tools Lubricatin
and Compound Kerosene Oil Paints Oil Turpentine0 Var-
nishes Ftnce Wire and Staples Silver Plated Ware House
Furnishing Goods Agate Ware Tinware Stoves and Range1

Chandeliers Lamps Lanterns Bowder
lloG

llG0

Saml

Oils

Shot and Caps Wire Cloth

Kew
uncie aam

Wren
Tip Tod

TT
P 0 No 904

i

to Co and

new and

¬

Etc Etc 3m m H
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At the old Stand No 8 Kaahumaim Street
TIN COPPER AND SHEET IRON WORKER

Plumbing in all its branches
Artesian Well

sieoalljon Biohmond
Bnwl Oper Derby Dolly

Pipe all sizes
STOVES AND RANGES

Contest Grand Prf

Galvanized Iron Water Pipe all sizes
AND LAID AT LOWEST BATES

Oast Iron and to- - o
3BEoULse OU1A fc1TIQ

JLP Xw-

ALL KINDS

2tiPcrti5CHient5

Box

oSIT

Goas
B17BBER HOSE ALL SIZES AND GBADES

Lift and Force Pnmp3 Cistern Pnmiw ci
aaPipefTmPIataWater01oSetS3rarWflRa7 feC0pperSheeLe eJd

uu jj

Cnandeliers Lanrps anr X
iiwaa Lanterns Etc
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